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Freehold Estates.
Storke v. Penn Mutual Life Insurance Co.
· Facts. In 1889 Jay Storke and a partner subdivided about 40 acres of land into lots. At the time, the property was outside the limits of Chicago. Part of the property was conveyed by a deed containing the restriction that there be no saloons on the property. In 1926, Penn Mutual (D) acquired a first mortgage on one of the lots. In 1934 (Storke and his partner now deceased) D acquired title to the lot and rented to a saloon, though the saloon had already been operating there before D acquired title. The (quitclaim) deed acquired by D did not contain the restriction against renting to a saloon. In addition, the character of the subdivision changed substantially in the meantime, having been incorporated into Chicago and built-up as a business section of the city, with numerous saloons operated on other lots.
· Nevertheless, in 1942 Storke's heirs (Ps) brought suit to reclaim the property, presumably on the ground that the restriction had been violated.
· Issue:  What sort of interest has D acquired in the property?
· Opinion.  
· Three possibilities:
· Fee simple determinable (here called conditional limitation) – the court presumes that Ps are arguing for this classification;
· Fee simple subject to a condition subsequent; or
· Restrictive covenant.
· The court then reasons that under either of these possibilities Ps lose.
· First, if it's a fee simple determinable (conditional limitation), the land would go back to the grantor or his heirs at the time the restricted event occurred – that is when the right accrues according to the Statute of Limitations. But here the premises were used as a saloon before D acquired title. Meanwhile, D's deed constitutes a color of good title, and taxes were paid for 7 years. All this gives D good title. (The court also notes: a fee simple determinable is not favored. If the deed is ambiguous, courts prefer to deem it a fee simple subject to a condition subsequent.)
· Second, if it's a fee simple subject to a condition subsequent, a right of reentry is created. But since that right was never exercised, it was lost.
· Third, if it's a restrictive covenant, it's no longer enforceable due to the substantial changes in the area. The covenant has already been broken. The court points out that Ps had known about the sale of liquor in the subdivision for some time and, therefore, had released and waived the restriction. The court also observes that, although D began renting to the saloon in 1934, Ps didn't bring suit until 1942. For all these reasons, it would be unjust to divest D of title purchased for valuable consideration and in good faith.
· Editors.  ML 4/19/05.

Melms v. Pabst Brewing Co. (WI, 1899), p. 398
· Facts.  D acquired adjoining plots of land after Mr. Melms died.  Earlier decision held that the plot containing a brewery was held by Pabst in fee.  The plot containing a house was held subject to a life estate.  After purchase of the land the character of the surrounding real estate changed so that the homestead was undesirable and unprofitable as residence property.  Before the prior decision, D removed the building and graded down the property to the level of the street.  P (reversioners for the homestead) sue for damages in waste.
· Waste.  Conduct by life tenant that permanently impairs the value of the land or the interest of the person holding title or having some subsequent estate in the land.
· Opinion.  In absence of any contract to use property for specified purpose, or return it in same condition in which it was received, a radical and permanent change of surrounding conditions, is an important, sometimes controlling, consideration upon question whether physical change in the use or the buildings constitutes waste.  No waste here because character of surrounding property changed and demolishing the house benefited the parties economically.
· The history of the action for waste shows that the same act may be waste in one part of the country while in another it is a legit use of the land.  Cutting timber was waste in England, but not in the U.S.
· Def of waste from Brock v. Dole included “any material change in the nature and character of the buildings made by the tenant.”  Not controlling because def was based on a tenant who wanted to alter house owned by landlord.  There is no landlord-tenant relationship or contract here.
· Reason by analogy: converting the house to be used for business purposes would not be waste.  Doherty v. Allman found no waste when tenant converted storehouses into dwelling-houses based on changed conditions.  Sherrill v. Connor found no waste when tenant tore down slave quarters after War of Northern Aggression.
· Editors.  JF 4/7/05.
Browning v. Sacrison 

· Facts:  Kate Webb was the maternal grandmother of Franklin Browning and Robert Sacrison.  She devised her property to her daughter Ada Sacrison as a life estate with the reminder over at the death of Ada to share between Franklin and Robert, or if either of them be dead, then all to the other.  Franklin died without issue, and he did not survive the life tenant, Ada, who was alive at the time of the case.  

· Issue:  Does the phrase “if either of them be dead” depend upon the death of Kate or Ada?  I.e. is this a vested or a contingent remainder?

· P’s (Franklin’s widow) claim- the phrase meant at the death of Kate, so the remainder vested when Kate died, giving Franklin an interest which would go to his heir, his wife.  

· D’s (Robert) claims- the phrase meant at the death of Ada, which would make the remainder contingent, so he would get everything bc he alone meets the contingency.

· Holding:  Presume the intention of the testatrix is the intent commonly prevalent among testator’s similarly situated, and then look at the testatrix’s (Kate) intent from the will to see if there is anything to indicate she meant otherwise.  Through this process, the court deemed that Kate meant to require that the remainderman (Franklin) survive the life tenant (Ada) rather than the testatrix (herself). 

· This is contrary to the common law favoring of vested remainders, but in line with the modern preference for later vesting to avoid taxable events 

· How to determine testator’s intent:

· Language of the will- but here ambiguous

· Structure of the will- compare to paragraphs in which she specifies at the time of “my” death, her interest in not allowing it to go to Clyde favors later vesting

· Canons of construction
· Editors.  SP 4/19/05.
